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His Grace Joun Duke of Roxburghguct fl. 
TroMas LILLIE, Tackſman of his- A. e, J, 
Grace's Fiſhings at Aelſo, and WI 1 
LIAM MIT CHEL, Tackſman of the 
Fiſhings of Macker/ton, Purſuer ;: 


AGAINST 


CHAaxrLEs Earl of Tankerville, and Davip 
ERSxINE, Writer to the Signet, his Attorney, <7 
N the conjoined Proceſſes, betwixt the Memorialiſts and 

the Earl of Home, the Court, of this Date, pronounced J»lv 22, 

the following Interlocutor, The Lords find, that the *” 7 

„Act of Parliament 1696, comprehends the River 
© Tweed, where that River runs within the Juriſdiction of 
* the Courts of Law in Scotland, and that the Dam-dike or 
„% Dam-head-in queſtion, from the North Bank of the River 
% to the Middle thereof, is ſubject to the Regulation of that 
© Act; and therefore, that the Suſpenders ought to remove 
* all Nets and Engines prohibited by that Act, and ought to 
% make a Slop in the foreſaid Part of the Dam-dike, where 
* the mid Stream or Current thereof runs, and remit to the 
* Lord Ordinary to proceed in On Cauſe accordingly.” 


In 


July 25, 
1767. 
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In conſequence & this Remit, the Lord Kennet, of this Date, 
pronounced this other Interlocutor: © Qrdains the Defenders 
5 to remove the Nets and En gines, betwixt and the 6th of Au- 

gut next; and, in caſe they fail, authoriſes the Purſuers to 
* diſcharges them, from placing or uſing them in the Dam- 
* dike in Time coming; and appoints the three Holes in the 
* -Dam—dike, betwixt the Middle of the River and the North 
* Bank thereof, to be kept open, except when the Sheriff 
{hall find it necellary, upon Application of the Defenders, 
to ſhut all or any of theſe Holes, for a Time, when their 
Mill may happen to want Water.” 
When this Judgment was pronounced, the Memorialiſts 
flattered themſelves that their Labour was at an end, and 
that their Fiſhings would be no more diſturbed, by the un- 
lawful and deſtructive Engines and Devices a hy eggs of ; 
but now a new Proceſs. has araſe out of the Aſhes of the 
former. The Earl of Home, finding that he could no longer 
maintain himſelf in Poſſeſſion of his illegal Manner of fithe 
ing, has prevailed upon the Earl of Tankerwille to come in to 
his Aſſiſtance. This Cauſe has depended, firſt, before the 
Sheriff of Berwick, and thereafter before this Court, for a- 
bout ſeven Years ; and Lord Tankerwille, no doubt, would be 
informed by his Fiſher of what was going on.—A Judgment, 
entirely the ſame with that in queſtion; was pronounced in 
this Court four Lears ago. If the Noble Earl thought his 
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Property thereby hurt, oo that he had a Title to appear be- 


fore your Lordſhips, he would naturally have ſtated himſelf 
a Party long before now. It is clear, therefore, that he has 


now made his Appearance in this Cauſe, not fo much out of 


any ſerious Expectations of obtaining an Alteration .of the 
Interlocutors in queſtion, as with an Intention to gain Time; 
and, if poſſible, to prevent the Engines complained of from 
being removed for another Lear; by which his good U 5 

TE) the. 
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3 mb of Home, makes a very great and moſt unlawful 
Profit. | 
Parties having been heard before the Lord Kennet Ordinary, 
in conſequence of a Remit from the Court, his Lordſhip did, 


of this Date, take the Queſtion to Report, and appointed Dec. 22, 
Memorials to be given in; and the following is ſubmitted on 1757. 


'the Part of the Purſuers. 
The Memorialiſts are in Poſſeſſion of the Judgment of the 
Court, ordaining the Engines complained of to be removed, 
and prohibiting the Earl of Home from fithing in that ille- 
gal Manner for the future. —A Reclaiming Petition has been 
preſented againſt that Judgment, to which Anſwers have been 
given in, and your Lordſhips have delayed the Conſideration 
thereof, till the Earl of Tankerville ſhould be heard. The 
Memorialiſts will endeavour” to avoid, as much as poſſible, 
repeating any of the Arguments that have been pleaded in 
that Cauſe, and will apply themſelves entirely to what has 
been ſtated on the Part of the Earl of Tankerville; The Points 
to be conſidered in this Memorial are, in the: fir? place, . whe- 
ther that Noble Earl has any Right or Title to quarrel or ob- 
ject to the Judgments in queſtion? And, 2d, if he has ſuch . 
Right, whether he has offered any thing to your Lordſhips, 
ſufficient” to ſet aſide, or to obtain an Alteration of theſe 
Judgments? | 
It is agreed, that the River Tweed, in this Place, is the 
Boundary betwixt England and Scotland, and it is a very im- 
portant Queſtion, Along what Part of the River does the 
Line run that divides the two Kingdoms? Ir is not pretend- 
-ed, that this Line runs along either Side of the River, for, 
if it did, the Fiſhings in queſtion would belong entirely to 
one of the two Noble Earls, and the other would have no- 
thing to do in the Matter. — They both agree, that each of - 
them has Right to the Salmon-fiſhings: eppolite to his Lands, 
and the Memorialiſts do not diſpute that Propoſition.—It 


muſt follow cherefore, agreeable to the general Rule, that the 
; Wo 
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two Kingdoms are divided by a Line drawn along the Middle 
of the River. This is a Doctrine laid down by all the Law- 
-yers: who have wrote upon the 'Subjet.—When a River di- 
vides two Kingdoms, or the Eſtates of two private Perſons, 
the Marches are always ſuppoſed to be in the Middle of the 
River, and from this Rule ſeveral Conſequences follow. 
If an Hland is formed in the River on either Side of the Line, 
it belongs to the Proprietor of the oppoſite Banks, and, if it 
is formed on both Sides of that Line, it belongs to both of 
them, in proportion to the Extent of their Lands. If the 
River ſhould change its Courſe, and leave the Channel dry, 
it belongs, in the ſame Manner, to the oppoſite Proprietors, 
each of them having Right to the Channel to the Length of 
the Middle of it. | 5 | | 
It would be improper to conſume the Time of the Court, 
by ingroſſing Authorities to ſupport ſo clear a Doctrine. It 
will be ſufficient to obſerve, that it is laid down and fully e- 
ſtabliſhed, & 22, 23, nf. de adquir. rer. dom. l. 7, H 3, 4, 
F, et J. 56, F 1, F. cod. tit. To the ſame Purpoſe, Grotius 
de Jure Belli et Pacis gives his Opinion, Lib. 2do, Cap. Z tio, 
$ 16, 17, et 18. And Poet, in his Commentary, ad 
 titulum primum, Lib. 41, Pand. 17, 18, Oc. and a 
Number of other Authorities might be quoted to the ſame 
Purpoſe if it were neceſſary. * ee 
The Council for the Earl of Tankerville, were pleaſed t 
ſtart a very ingenious Conceit, that the Line which divides 
the Kingdoms, runs neither along the Middle of the River, 
nor either of the Sides, but that the whole Body of the Ri- 
ver is the March, or, in other Words, that both Kingdoms 
are of the Nature of thoſe Lands which are called by Law- 
yers agri limitati, ſo that neither of them extends further than 
a Line drawn along their own Side of the River. If that 
were the Caſe, ſeveral very curious Conſequences would fol- 
low, 1mo, Here would be a River running through the Do- 
minions of the King of Great Britain, which does 0 be- 
long 
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long to him, nor is in any Degree ſubject to his Laws.—If 
therefore, an Iſland ſhould be formed in this Part of the Ri- 


ver, or the Channel left dry, it would belong to neither 


Kingdom, but would fall primo occupanti.—2do, None of the 
Laws of either Kingdom, civil or criminal, could reach this 
Part of the River. Any Perſon therefore might commit 
what Crimes upon it he thinks proper, with Impunity.— 
3tio, This Part of the River belonged to neither Kingdom, 
and therefore the Memorialiſts cannot find out, how the King 
of England could give to the Earl of Taxkerwille, or the King 
of Scotland to the Earl of Home, the Fiſhings oppoſite to their 
Lands. wk 

From what is above laid down, it is clear, that the Boun- 
dary betwixt England and Scotland, always was, and till is, 
a Line drawn along the Middle of the River, and, conſe- 
quently, that this Line divides the Fiſhings conferred upon 
each of the Noble Earls by their reſpective Sovereigns, and 
neither of their Fiſhers were intitled to go an Inch beyond 
that Line. 

* Another Propoſition, equally indiſputable, is, that the 
Laws and Judges of all Nations have Power over all Perſons 
and Things, that are fituated or come within the utmoſt 
Verge of. the Territory belonging to that Natioa. Whatever 
happens therefore South of the Line drawn along the Middle 
of the River, muſt be governed by the Laws of England, and, 
whatever is done to the North of that Line, mutt be regu- 
lated by the Laws of Scotland. The Fiſhing belonging to the 
Earl of Home is a Scots Fiſhing, granted by the King of Scot- 
land to one of his own Subjects, and locally ſituated within 
his own Territory, and the Mill-dam in queſtion is certain- 
ly founded on Scots Ground, It is impoſſible, therefore, to 
maintain, that neither of them can be regulated by the Laws 
of Scotland. WEE ED 

From what has been above ſet forth, it ſeems. naturally to 

follow, that the Earl of * has no Right to t 

1 the. 


i, 
the Judgments in queſtion. They are pronounced by the 
Supreme Court of Scotland, with regard to a Fiſhing and 
Mill-dam, locally fituated within the Territory of that King- 
dom, and betwixt Parties who are clearly ſubject to its Juriſ- 
dition. It is impoſſible, that a Foreigner can pretend to con- 
troul your ] ord{hips, in the Adminiſtration of Juſtice betwixt 
Perſons, and with regard to Things ſituated in Scotland. Your 
Lordſhips, in the Judgments in queſtion, have not gone one 
Inch beyond your Territory. Whatever is to the South of 
the Line, drawn along the Middle of the River, belongs to 
the Kingdom of England, and there you pretend no Juriſ- 
dition. Neither, on the other hand, can an Engliſhman come 
over that Line, and quarrel Judgments pronounced betwixt 
Scot/men, with regard to a Subject ſituated within the Bounds 
of Scotland. | | 
The Memorialiſts ſhall now proceed to conſider what are 
the Arguments pleaded for the Earl of Tankerv:lle, to ſet aſide 
the Judgments in queſtion, and here they muſt confeſs them- 
ſelves at a loſs. The Plea, that is maintained for the Noble 
Earl, is ſo adverſe to all the Principles of Law and Equity, that 
it was not in the Power of his able Council, though they did 
the greateſt Juſtice to their Cauſe, to offer any ſolid Argu- 
ments in ſupport of it. What they were able to plead, ſeem- 
ed to the Memorialiſts to amount to the following Argu- 
ments. | | 
Imo, That the Judgments in queſtion are highly prejudicial 
to his Lordſhip's Intereſt ; that he is thereby deprived of the 
Profit which he reaped by the Manner of fiſhing, practiſed 
by him and his Anceſtors for Time immemorial ; that, if the 
Holes in the Dam on the Scots Side are opened, no more Sal- 
mon will be caught on his Side of the River, and thereby he 
will loſe a valuable Property, which he and his Anceſtors have 
enjoyed for Centuries.—But, Imo, The two Noble Earls differ 
widely, with regard to the Conſequence of your Lordſhips Judg- 
ments: Lord Home has pleaded, that the whole Fiſhing will 
thereby 
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thereby be transferred to BY Engliſh Side, and that Lord Tan- 
kerville alone will reap the Profit; Lord Tankerville, on the 
other hand, maintains a contrary Doctrine. But, 240 The 
Memorialiſts muſt beg Pardon to ſay, that this Argument 18 
nothing at all to the Purpoſe :—Your Lordſhips will pro- 
nounce ſuch a Judgment, as ſhall be agreeable to the Laws of 
Scotland, whatever Conſequence it may have with regard to 
Lord Tankerville. There are many Laws in every Kingdom, 
the Execution of which may be, in ſome reſpects, detrimen- 
tal to Foreigners, but that is no Reaſon why theſe Laws 
ſhould not be obſerved. There are ſeveral old Acts of the Par- 
liament of Scotland, prohibiting Corn, Cattle, or other Provi- 
ſions from being carried into England. This might, in ſome 
Caſes, be prejudicial to England ; but this could be no Reaſon 
why the Subjects of that Kingdom could appear before the 
Courts of Scotland, and infiſt that theſe Laws ſhould not be 
executed. The Judges of every Country muſt pronounce 
ſuch Judgments as are agreeable to Law, without conſider- 
ing the Conſequence of theſe Judgments, even with regard 
to their own Country, and far leſs with regard to a foreign 
Nation. | 

2do, Lord Tankerville pleaded upon a ſort of Community or 
Co-partnery, eſtabliſhed betwixt him and the Earl of Home, 
with regard to their Fiſhings, that, for their mutual Benefit, 
they had agreed that both of them ſhould fiſh croſs the 
River; that the Nature of the River, in that Place, was ſuch, 
that they could not catch any Salmon without the Engines 
in queſtion ; that the River was fo rapid, that the common 
Method of ſpreading or drawing their Nets would not anſwer 
the Purpoſe; and the Conſequence which he pretended to 
draw from this was, that, as the two Earls had thought pro- 
per to fiſh in common, the Laws of neither Kingdom could 
take place, with regard to the Fiſhing in queſtion : And, in 
order to illuſtrate his Argument, he was pleaſed to put the 


Caſe, of a Common upon both Sides of the Border, where 
| | | he 
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he inſiſted, that none of the Scots Acts, with regard to Moor- 
burn, Preſervation of the Game, or any other of the Laws 
of Scotland, could take place. | | 

But, 190, This Community of Fiſhing is a very ſingular Fan- 
CY, and if there has been any ſuch Cuſtom, it is the only Place 
upon Tweed where it is obſerved.---The River divides the two 
Kingdoms for a TraC&Fof about twenty Miles, and the Proprie- 
tors on each Side, have Right to the Fiſhings oppoſite to their 
Lands. They have all been in uſe to draw their Nets from their 
own Side, the Length of the Middle of the River, and that has 
always been underſtood to be the Boundary betwixt the Fiſh- 
ings, as well as the two Kingdoms. 

240, Any Copartnery or Community of Fiſhing that 
takes place betwixt the two Noble Earls, has only been 
eſtabliſhed by their own voluntary Agreement. Their 
reſpective A could enly give each of them the 
5 Fiſhings from their own Bank, the Length of the Middle of 
the River. It 1s nothing to the Purpoſe, though they may 
have agreed to fiſh in common, becauſe, juri publico priva- 
torum pattis-derogari nequit. Lord Home may, if he pleaſes, 
admit Lord Tankerwville to ſhare with him in his Fiſhings up- 
on the Scots Side of the Line of Marches, and Lord Tanker- 
ville, on the other hand, may give Lord Home the ſame Pri- 
vilege upon his Side of the River: — But this cannot alter the 
Law of either Kingdom. —If Lord Heme, in conſequence of 
this Agreement, ſhall fiſh upon the South Side of the Line, 
he muſt be governed by the Laws of England; and, by the 
fame Rule, if Lord Tankerville ſhall fiſh upon the North Side 
of the Line, he muſt be regulated by "the. Laws of  Seot- 
land. 

3110, The Memorialiſts imagine, that Lord Tunter ville is 
greatly miſtaken with regard to the Caſe which he puts of a 
Common upon the Border. There are ſeveral Canons, in 
which Proprietors, — in England and in Scotland, have Inte- 


reſt; but it cannot be ſeriouſly pleaded, that theſe are Fields in 
which the Laws of neither Kingdom can take place. It 
would be ſurpriſing, if there were ſuch Tracts of Land in his 
Majeſty's Dominions, which ſhould be entirely exempted 
from his Laws.---Theſe Fields can have nothing to do with 
the preſent Queſtion, becauſe the Line of Marches betwixt 
the two Kingdoms cannot be pointed out there, as it may be 
in the preſent Caſe. But if the Memorialiſts were to return a 
ſerious Anſwer to this Argument, they would maintain, that 
theſe Commons muſt be ſubject to the Laws of both King- 
doms ;---that the Judges of either Country, where the Crimi- 
nal was apprehended, might try and puniſh him.---It would 
be no Defence for him to plead, that the Crime was com- 
mitted upon a Piece of Ground, which was not ſubject to ei- 
ther Kingdom; as it was common, the Laws of both muſt 
take place; and, therefore, he behoved to ſubmit to be tried 
in the Country where he was firſt apprehended. 

 4to, It is clear, that the Manner of Fiſhing for which the 
Noble Earl contends, by fixed Nets and other Engines, was 
all an Encroachment.---The Mill-dam in queſtion was not e- 
reed for that Purpoſe, but for forcing Water into the Earl 
of Home's Mill. The Memorialiſts are not bound to enquire, 
by what Agreement or Toleration it was, that the Family of 
Home were permitted to carry their Dam farther South than 
the Middle of the River. It is clear, that the Proprietors of 
Wark might have prevented this if they had thought proper.--- 
There were certain Openings left in this Dam, in order to 
give Vent to the Water, upon which Openings the Nets and 
other unlawful Engines complained of, have for ſome Years - 
paſt been fixed.---This, however, was not the Purpole tor 
which this Dam was originally built: It was only intended 
to force the Water in to the Mill of Fairburn. The Fiſhers on 
both Sides indeed thought they might gain a Profit by ſet- 
ting. the Nets and other . in theſe Openings; but this 
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is all an Encroachment which cannot be countenanced by 
the Laws of either Kingdom. That particular Place of the 
Tweed, where the Dam in queſtion is built, is indeed rapid 
for a few Yards, and may not be fo fit for drawing Nets in 
the common Way, but the reſt of the River, which divides 
the Property of the two Earls, for a Tract of two or three 
Miles, 1s exceedingly fit for that Purpoſe, as it runs in a 
gentle Current, is abundantly deep, in ſo much that there is a 
Paſſage-boat upon it, below the Iſland, and muſt afford a very 
valuable Fiſhing, without converting this Dam, which was ori- 
ginally built for the ſake of the Mill, into a Mound, to pre- 
vent any Salmon from paſſing up the River, by which the 
Fiſhings of all the ſuperior Heritors are entirely ruined. Be- 
ſides, it is by no means implied in the Idea of a Fiſhing, that 
the Proprietor ſhould have it in his Power to fiſh every Yard 
of the River ſubject to his Right. In moſt Rivers, there are 
Fords and Shallows, where no Salmon can be taken, and that 
Heritor is lucky who is interrupted with feweſt of them; but 
he muſt ſubmit to the Nature of the River, and cannot make 


uſe of unlawful Engines, though the Fiſhing without them 


will not afford him ſo much Profit as he could deſire. 

5to, Lord Tankerville ſeems to take it for granted, that, if 
he can ſatisfy your Lordſhips, that the Scots Act 1696, cannot 
take place with regard to the Fiſhing in queſtion, he 1s per- 
fectly ſafe, and that the unlawful Method of fiſhing com- 
plained of, may be continued without Moleſtation :---But this 
is begging the Queſtion. The Memorialiſts do not pretend to 


be acquainted with the Laws of England, but, upon looking 


into the Statutes, it appears to them, that the fixed Nets and 


other Engines in queſtion are equally prohibited by the Laws 


of that Kingdom. This appeared to be a Matter of ſo great 
Conſequence, that it compoſes the 23d Article of the Magna 
Charta, in the following Words: All Wears from W 
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« ſhall be utterly put down, by Thames and Medway, and 
„ through all England, but only by the Sea-coaſts.” 

To the ſame Purpoſe is the Act 1 ;th of the ſecond of Henry 
VI. which prohibits © the ſtanding of Nets and Engines, 


| * called 7rinks, and all other Nets, which be, and were 


* wont to be faſtened, and hanged continually, Da y and Night, 


N * by a certain Time of the Year, to great Poſts, Boats, 


* and Anchors, overthwart the River of Thames, and other 
* Rivers of the Realm.” And the AQ ordains, that every 
Perſon who tranſgreſſes, ſhall be fined in a hundred Shil- 
lings for every Offence ; and then it is further provided, 
That it ſhall belawful to the Poſſeſſors of the ſaid Trinks, 
“if they be of Aſſize to fiſh with them in all ſeaſonable Times, 
“drawing, and pulling them by Hand, as other Fiſhers do 
** with other Nets, and not faſtening nor tacking the ſaid Nets 
to Boats, and Anchors, continually to ſtand, as afore is ſaid.” 
The laſt Clauſe of this Act contains a very good Commen- 
tary upon the Subject in queſtion, and ſhews the Senſe of 
the Law of England, to be entirely agreeable to the Doctrine 
maintained for the Memorialiſts.— Every Perſon who has 
Right to a Fiſhing, may draw ſuch Nets or other Engines, as 
he can beſt contrive, a-croſs the River, with the Hand; but 
none of them can fix ſuch Nets or Engines to ſtand conti- 
nually. | 

To the ſame Purpoſe is the Act 7th of the twelfth Year of 
Edward IV. which is much too long to be ingroſſed in this 
Memorial. That Act, upon a Narrative of former Statutes, 
condemns, and orders to be removed all ſuch Wears, Mill- 
dams, &c. under ſevere Penalties. 

The Act 17th of the firſt of Elizabeth, likeways, at full 
Length, prohibits all ſuch Devices. It is true, that the Ri- 
ver of Tweed was, by that AR, excepted ; but that Excep- 
tion was aboliſhed by the 25th Act of the ſecond of James I. 

It ſeems therefore that it is all one, whether this Caſe is 

| | to 
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to be regulated by the Laws of England or of Scotland. 
Lord Tankerville can gain nothing, by ſhaking himſelf looſe 
of the Scots Act 1696, if he will admit, that he is ſubject to 
the Laws of his own Country, and your Lordſhips will not 
give the two Noble Earls the Privilege of ſetting at defiance 
the Laws of both Kingdoms. 
to, Lord Tankerwille was pleaſed to ſay, that the Border- 
laws are deciſive of the preſent Point; that it is there under- 
ſtood, that the Tweed, ſo far as it divides ' England from 
Scotland, 18 common to both Nations, and that it is thereby 
determined, that fuch Fiſhings as that in queſtion, can be 
regulated by the Laws of neither Kingdom. 35 

The Memorialiſts have looked through theſe Laws, with all 
poſſible Attention, and they can diſcover nothing, that gives 
the ſmalleſt Support to any ſuch Doctrine. There are only two 
of the Border-treaties, that contain any thing particular 
with regard to the Fiſhings upon Tweed; and theſe Paſſages 
clearly ſhow, that Lord Tankerville's Doctrine is without 
Foundation. The firſt is in the Treaty 1549, $ 5th. The 
Words are: em, It is covenanted and agreed, That fo 
many and ſuch Fiſhings in the Flood of Tweed, from the 
Bounds and Limits of Berwick, aſcending upwards to 
Ridingburn, even as many and ſuch fhall appertam to 
the Kingdom of Scotland, as notoriouſly did appertain 
thereto before the Beginning of the ſaid Wars, and by the 
Scots were haunted, and by Uſe exerciſed and holden of 
the ſame Manner as by: Right they might.“ 

The Tweed is the Boundary betwixt the two Kingdoms, 
from Berwick upwards to Ridingburn; and we have here the 
Authority of both Nations for ſaying, that, in this Tract of 
the River, there are a Number of Fiſhings belonging exclu- 
ſively to Scotland, in which no Engliſbmen have Intereſt, and 
which the Scots are allowed to poſſeſs without Moleſtation, 
as they were in uſe to do before the War. | 
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The only other Treaty in which thoſe Fiſhings are men- 


tioned is that of 1553, § 8th, 9th, and roth. In Paragraph 


Sth, it is agreed by the Commiſſioners, That the Lord 
* Home ſhall hereafter have and enjoy the Fiſhing in the 
Water of Tweed, near to the Caſtle of Norham called Hally- 
* well, after ſuch lite Manner and Form as other Scots Fiſhings 
be, or have been, lawfully uſed within the Water of Tweed, 
* without Interruption, &c. And the Captain of Norham is 
ordained'to pay Damages to Lord Home, for having encroach- 
ed upon his Fiſhing. 

It would appear, that there had been a Diſpute betwixt 


Alexander Home of Manderſton, and John Selby of Tww:zzell, an 


Engliſhman, with regard to a Fiſhing about three or four 


Miles below that in queſtion, which Alexander Home claimed 


as Farmer to the Prioreſs of Coldſiream ; and the Commiſſion- 


ers order and direct, That the faid Alexander Home, as Far- 


„mer to the ſaid Prioreſs of Colaſtream, and the ſaid Prioreſs, 


© her Succeſſors and Aſſigns, ſhall peaceably uſe, poſſeſs and 


-CC 


enjoy the ſaid Fiſhing, as a Scots Fiſhing, without Trouble 
6c 


or Moleſtation of the ſaid Fohn Selby, or any other Owner, 
“ Poſſeſſor, or Inhabiter of the ſaid Town of Tw:zzell, 
« ſaving that it ſhall be lawful to the ſaid John Selby, and 
c others having the ſaid Title of Twizzell, to uſe and occup 
« a Ring-net, and to ſtand only on a Place called F:ly/potte, 
* upon the South Side of the ſaid Water.“ 
The 1oth Paragraph directs, That, if any of the Sub- 


.* jets of both Realms unlawfully trouble, ſtop, or make 
| ©. Impediments to the Subjects of the oppoſite Realm, in his 
or their Fiſhing in the Water of Tweed; ſo that he may 
e not thereby uſe and fiſh his Fiſhing, according to the vir- 
e tue of theſe Trewes, that it ſhall be lawful ta the Party 


« prieved, to give in his Complaint to the Warden of the 


Marches where the Offender is dwelling, Oc.“ 


Theſe Paſſages relate to that Part of the River Tweed where 


it divides the two Kingdoms, and they might be ſufficient 


to 


As. 
to confute the Plea We. for the Earl of Tankerv1lle, 
There is not in theſe Paſſages, nor in the whole Border-laws, 
the leaſt Infinuation of any thing like a common Poſſeſſion of 
the Fillings upon this River. On the contrary, it is there 
expreſly declared, that the Fiſhings are poſſeſſed ſeparately by 
the Subjects oſ both Kingdoms. The Commiſſioners deter- 
mine who has the preferable Right to ſome of theſe Fiſhings 
which have been diſputed, and the Inhabitants of both King- 
doms are prohibited from moleſting the other in the Enjoy- 
ment of their Property, and, if they do, a Method is pointed 
out for procuring Satisfaction. —Agreeable to this it is cer- 
tain, that the whole of the Fifhings in that Part of the 7 weed, 
have, to this Day, been poſſeſſed ſeparately by the Subjects 
of the two Kingdoms, each of them drawing their Nets from 
their own Side, the Length of the Middle of the River. 
This ingenious Conceit of the Noble Earl, if well founded 
in Law, would be attended with very curious Conſequences. 
Such Fiſhings and Lands upon the Border, as their Proprie- 
tors think proper to poſſeſs in common, according to this 
Plea, cannot be governed by the Laws of either Kingdom. 
It has been ſaid, that, in the Days of Lore, the Inhabitants 
of the Borders were not ſo very obſervant of the Laws as they 
ought to have been, but this would be eſtabliſhing Anarchy 
by the Sanction of Law, and would be withdrawing from his 
Majeſty's Dominion, a confiderable Tract of Country in the 
Middle of the Iſland. This would be the Caſe, Imo, with 
the River of Tweed, for about twenty Miles from Ber sie 
to Ridingburn. 2do, The Commons upon the Border, which 
are numerous and extenſive, the Noble Earl has expreſſy 
pleaded, are in the ſame Situation. 3/0, The Proprietors of 
the different Eſtates on both Sides the Border, may, by agree- 
ing to poſſeſs their Lands in common, according to any Pro- 
portions, ſet all the Laws of Great Britain at Defiance; and 
thus the whole Borders, extending for perhaps a 1 
| | VIIles, 


15 
Miles, would be ſet entirely free of all Reſtraint of Law. It 
has been complained for ſome Years paſt, and not without 
Reaſon, that the Borders have been but thinly inhabited ; 
but, if this Doctrine take place, it is believed that this would, 
very ſoon, be one of the beſt peopled Corners of his Majeſty's 
Dominions. Whatever Advantage this might be of to the 
Proprietors upon the Borders, it is believed that neither your 
Lordſhips, nor the Judges of England, if ſuch a Queſtion was 
to come before them, will ſubſcribe to ſuch a Doctrine. 
After all that has been ſaid upon this Subject, the Queſtion 
comes juſt back to where it was at the Beginning. The Mill- 
dam in queſtion, from the North Bank to the Middle of the 
River, is undoubtedly within the Territory of Scotland, and, 
conſequently, muſt be ſubject to the Juriſdiction of this 
Court.—The Judgments complained of affect only that Part 
of the Dam, and do by no Means concern the other End, 
which is founded upon Engliſh Ground. It is impoſlible, . 
therefore, that the Earl of Tankerville, who, in Matters of 
Law, muſt be looked upon as a Foreigner, can have any 
Right or Title whatever to quarrel theſe Judgments. 


In reſpect whereof, &c. 
PAT. MURRAY. 


—— ͤ ͥ ꝗ 75—r9&383 


— 


* 


